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QUESTIONS PRESENTED FOR REVIEW 
 

(1) Whether the Functional Brain Mapping Exam facially violates the self-incrimination 
clause of the Fifth Amendment to the United States Constitution 

 
(2) Whether the sentence of thirty years of solitary confinement levied upon the petitioner 

violates the protections against cruel and unusual punishment set forth by the Eighth 
Amendment to the United States Constitution 
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STATEMENT OF THE CASE 

The parties to this case have stipulated to the accuracy of the following facts. The night of 

March 17th, 2014, Knerr Police Department detectives Jay Carney and Ashleigh Hammer were 

parked in an unmarked vehicle under a lamp post at a motel called “Sleep Suites” in the city of 

Knerr. The Record, 3. Detectives were part of a local task force established to investigate prosti-

tution in the State of Olympus. Id. Detectives recognized a woman, Ms. Andrea Somerville, from 

past stakeouts, and believed her to be a prostitute. Id. Detectives observed Ms. Somerville entering 

and exiting a vehicle belonging to the petitioner, Mr. William DeNolf, renting a room from the 

reservation office, and returning to Mr. DeNolf’s vehicle where he subsequently handed Ms. Som-

erville a roll of money. Id., at 4. Detectives approached the two and spoke briefly before being 

called away to investigate a sex trafficking tip at a suspected brothel. Id., 3-4. 

         The following morning, March 18, 2014, Knerr Law Enforcement officials were called to 

Sleep Suites, where two maids had found Ms. Somerville dead inside room 417. Id., at 4. Officials 

believed that Ms. Somerville was tortured prior to her death due to the word “whore” being written 

on the wall in her blood. Id. The assigned detective on the case, David Cazzarubyus, contacted 

detectives Carney and Hammer due to his awareness of Ms. Somerville’s involvement in prostitu-

tion. Id. 

         Upon learning of Ms. Somerville’s death, detectives “Carney and Hammer drove to peti-

tioner’s home and asked if he would accompany them to the Knerr police department for question-

ing in connection with the murder”. Id. Petitioner was told that he was not under arrest, and that if 

he wanted an attorney that was “up to [him]”. Id. Petitioner told police that he had intended to pay 

Ms. Somerville for sex, but was called by his wife who told him to come him. Id. Petitioner told 

police that he had never been inside any room at Sleep Suites. Id. During questioning, petitioner 
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stated that he did not wish to answer any more questions with police. Id. Police ceased questioning, 

and obtained a warrant for the use of the FBME, otherwise known as the  Functional Brain Map-

ping Exam. Id. 

         The Functional Brain Mapping Exam is a “forensic neuroimaging or brain-fingerprinting” 

examination that will indicate when an individual is shown images with which they are familiar 

through the use of a device known as an electroencephalograph. Id., At 2. Electrodes are placed 

on an individual’s scalp and temples, and the electroencephalograph then measures brain activity 

in response to images shown to an individual. Id. All scientific studies indicate the FBME is very 

reliable. Id., at 3. Both parties stipulate the warrant for the FBME was valid. Id., at 4. 

The results of petitioner’s FBME indicated that he had vivid memory of Sleep Suites room 

417. Id., at 5. Upon receiving the results of petitioner’s FBME, police arrested petitioner for the 

murder of  Ms. Somerville. Id. Petitioner’s motion to suppress the results of the FBME was rejected 

at trial. Id. Petitioner was found guilty by a jury for the murder of Ms. Somerville. Id. Petitioner 

began his prison sentence on July 7, 2014. Id. 

Petitioner was sentenced to thirty years of solitary confinement within Poseidon Peniten-

tiary, a supermax prison located within Olympus. Id., 6. The trial judge who assigned the penalty 

indicated that he did so because “[the petitioner] tortured his victim”.  Id. This sentencing decision 

is in accordance with Olympus law, under which inmates who are suspected of torturing their 

victims may be sentenced to solitary confinement by a judge at trial. Id. 

 The state code of Olympus defines solitary confinement as “‘the physical and social isola-

tion of individuals who are confined to their cells for 22 to 24 hours a day with no environmental 

or sensory stimuli and almost no human contact for a period of up to 30 consecutive days.’” Id. 

Petitioner’s sentence is in accordance with the state code, and he is provided limited recreational 
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time each month during which he may interact with other inmates. Id., 8. The petitioner’s cell 

measures 7 feet by 14 feet. Hygiene provisions, palatable meals, and adequate sleeping accommo-

dations are provided. Id.  In addition to accommodations in accordance with the Restrictive Hous-

ing Standards of the American Correctional Association, the petitioner has access to mental health 

services provided by three mental health professionals who are on-call at any time. Id., 7-8. An 

inmate may request these services, or an inmate may be referred to one of the three professionals 

in the event that he or she requires psychiatric care. Id., 8. If such a need should arise, inmates are 

digitally supervised at all hours by prison guards who are trained in mental and medical health 

triage. Id. 

 On appeal to the State Supreme Court of Olympus, the court affirmed the ruling of the trial 

court and subsequently rejected petitioner’s claim that the FBME facially violated the self-incrim-

ination clause of the Fifth Amendment. Id., at 10. Additionally, the State Supreme Court found no 

violation of petitioner’s 8th amendment right against cruel and unusual punishment. Id., at 11. 

Questions arising before the court today are matters of law and not contentions of fact. 
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SUMMARY OF ARGUMENTS 

 The Functional Brain Mapping Exam (FBME) does not facially violate the self-incrimina-

tion clause of the Fifth Amendment. In order for the Fifth Amendment privilege to be invoked, a 

communication must be testimonial, incriminating, and compelled. Fisher v. United States, as cited 

in Doe v. United States. Petitioner must meet all three prongs of this tripartite analysis in order to 

claim the Fifth Amendment privilege. Petitioner fails to meet the testimonial prong of the tripartite 

analysis.  

 In order to be testimonial, a communication must relay a factual assertion on behalf of the 

accused. Doe, as cited in Pennsylvania v. Muniz.  The FBME relays a factual assertion in a similar 

manner to the factual assertion relayed by the chemical analysis of blood in Schmerber v. Califor-

nia; it relays a factual assertion on behalf of the technicians performing the examination, not the 

petitioner. In order to fulfill the testimonial prong of the analysis in Fisher, the communication 

must also rely upon an individual’s consciousness of the facts and operations of his mind. See Doe. 

The FBME doesn’t rely upon petitioner’s consciousness of the facts or the operations of his mind 

in its results, akin to the manner in which the consent directive in Doe placed no reliance upon 

Doe’s consciousness of the facts and operations of his mind. 

 Petitioner’s claim that the FBME violates the Fifth Amendment fails to recognize that the 

FBME is real and physical evidence. The Fifth Amendment privilege cannot be claimed in regard 

to physical evidence. Holt v. United States, as cited in Schmerber. The exhibition of electrical 

impulses bears a strong resemblance to physical characteristics, defined in Pennsylvania, by way 

of their involuntary and unconscious origin. The manner in which the FBME was administered is 

nearly identical to the blood test administered in Schmerber, which has been held to be physical 
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evidence. Because the FBME is physical in nature, and does not yield testimony on behalf of the 

petitioner, the Fifth Amendment privilege cannot be rationally applied in this instance.  

Petitioner’s sentence does not violate his Eighth Amendment rights. Petitioner’s claim that 

his sentence is cruel and unusual fails. His sentence is not cruel, because he is provided with ade-

quate accommodations for his basic needs, and he has access to mental health professionals to 

ensure that he is properly treated, should a psychological ailment arise. Petitioner’s claim that the 

psychological discomfort that is resultant of solitary confinement is cruel fails, as the eighth 

amendment’s protections do not prevent an inmate from incurring discomfort. Rhodes v. Chapman. 

 Additionally, petitioner’s sentence is not unusual. Because comparable conditions of con-

finement and similar sentencing structures are present in many of the other 50 states, petitioner’s 

sentence of 30 years of solitary confinement in Poseidon Penitentiary is not unusual by modern 

American standards. See Trop v. Dulles, and Roper v. Simmons. 

 The state of Olympus has the authority to allow its trial judges to sentence inmates directly 

to solitary confinement. This authority is afforded to Olympus by the decision in Ewing v. Cali-

fornia, which affirmed that a state may enact a deliberate policy decision to incapacitate dangerous 

criminals. Due to the violent nature of the petitioner's crime, Olympus chose to place the petitioner 

in solitary confinement, effectively incapacitating him from causing further harm to the general 

population of Olympus and the general population of Poseidon Penitentiary.
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ARGUMENT 
 

I. THE FUNCTIONAL BRAIN MAPPING EXAM DOES NOT FACIALLY 

VIOLATE THE SELF INCRIMINATION CLAUSE OF THE 5TH AMENDMENT  

Petitioner puts forth the claim that the Functional Brain Mapping Exam (FBME) facially 

violates the self-incrimination clause of the Fifth Amendment. The Record, 10. In order to prove 

a violation under the Fifth Amendment privilege, petitioner must prove that the FBME yields a 

communication which meets all three parts of the tripartite analysis define in Fisher v. United 

States, 425 U.S. 391, 409 (1976), as cited in Doe v. United States, 487 U.S. 201, 206 (1988). Fisher 

holds that an accused’s communication must be testimonial, incriminating, and compelled for the 

privilege to be invoked. Petitioner fails this claim in two key respects. First, the FBME does not 

yield testimony on behalf of the petitioner. Second, the FBME constitutes real and physical evi-

dence, which is not protected by the Fifth Amendment. 

A. The FBME does not yield a testimonial communication on behalf of the petitioner. 

1. The FBME does not compel the petitioner to relate a factual assertion. 

Petitioner’s claim that the FBME yields testimonial evidence fails in light of the criteria 

given in Doe, which defines what constitutes a testimonial communication. "[I]n order to be testi-

monial, an accused's communication must itself, explicitly or implicitly, relate a factual assertion 

or disclose information”. Doe, 201; as cited in Pennsylvania v. Muniz, 496 U.S. 582, 589 (1990). 

The petitioner in Schmerber v. California, 384 U.S. 757, 758 (1966), was subject to a chemical 

analysis of his blood in order to determine blood his blood alcohol content. The chemical analysis 

of the petitioner’s blood related a factual assertion and disclosed information indicating the peti-

tioner was intoxicated. Id., at 759. However, that factual assertion was not made by the petitioner 

in Schmerber. It was only when physicians conducted a chemical analysis of the petitioner’s blood 
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that a factual assertion was made. The factual assertion, then, was made by the physician conduct-

ing the chemical analysis of the petitioner’s blood. In the case at bar, the results of the FBME did 

relate a factual assertion and disclose information by indicating which images the petitioner elic-

ited high or low brain activity in conjunction with. The Record, 5. The petitioner’s electrical im-

pulses did not relate a factual assertion on their own accord, much in the same way that the peti-

tioner’s blood in Schmerber did not relay a factual assertion on its own accord. It was only when 

technicians analyzed impulses elicited by petitioner and a report was created that a factual assertion 

was made. 

Were police to have asked the petitioner in Schmerber whether or not he was intoxicated 

“his affirmative response would have been testimonial even though it would have been used to 

draw the same inference” as a blood alcohol test. Pennsylvania, at 593. In the case at bar, were 

police to have asked petitioner whether or not he recognized the inside of Sleep Suites room 417 

his response would undoubtedly relate a factual assertion, and in turn be testimonial based upon 

the interpretation of Schmerber given in Pennsylvania. Instead of questioning petitioner, police 

administered a test to obtain the same information without implicating petitioner’s testimonial ca-

pabilities. By virtue of the fact that no factual assertion is made on behalf of the petitioner, the 

results of the FBME cannot be considered testimonial in this aspect. 

2. The FBME does not rely upon petitioner’s consciousness of the facts or 

operations of his mind. 

A testimonial communication is one in “which reliance is to be placed as involving [the 

accused’s] consciousness of the facts and operation of his mind in expressing it”. Doe, 211. The 

petitioner in Doe was compelled to sign a consent directive which would compel foreign banks to 

disclose information in relation to accounts that Doe hypothetically had signatory authority over 
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to the United States government. The document was worded in such a way that Doe was not re-

laying whether or not the accounts existed, merely that if the accounts were to exist the relevant 

banks had authority to disclose information to the Government. Id., at 217-218. “The Government 

is not relying upon the ‘truth-telling’ of Doe’s directive to show the existence of, or his control 

over, foreign bank records”. Id., at 215. The consent directive placed no reliance upon Doe’s con-

sciousness of the facts, as it functioned without regard to any knowledge that Doe possessed. In-

deed, Doe’s truthfulness and accuracy of knowledge were not necessary to determine what ac-

counts he had signatory authority of. In the case at bar, the FBME placed no reliance upon peti-

tioner’s consciousness of the facts nor the operations of his mind. The FBME given to petitioner 

was not reliant upon petitioner’s truthfulness in determining what images caused him to elicit high 

or low brain activity. Petitioner claimed to have never been inside of any room at Sleep Suites, yet 

the FBME indicated with scientific reliability that petitioner had extreme familiarity with images 

of the inside of Sleep Suites Room 417. The Record, 1-5. Petitioner either lied, or his knowledge 

of his own familiarity was inaccurate. In either case, the results of petitioner’s FBME had no hint 

of reliance upon petitioner’s consciousness of the facts or the operations of his mind. His 

knowledge, and his truthfulness had no bearing on the results of the FBME. 

Petitioner’s compelled participation in the FBME resembles the compelled participation of 

the petitioner in Doe. The consent directive in Doe never expressed Doe’s consent to the release 

of said documents. The directive was the requirement of a court order, and was stated to “… ‘be 

construed as consent’ with respect to Cayman Islands and Bermuda bank-secrecy laws”. Doe, at 

216. Because of the directive’s compelled execution, and the fact that the foreign banks delivered 

the bank records, “Doe’s compelled execution of the form sheds no light on his actual intent or 

state of mind”. Id. This is analogous to the case at bar, as petitioner’s intent and state of mind are 
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not implicated in the results of petitioner’s FBME. His intention to relay high or low brain activity 

is unable to be determined through the FBME. Additionally, the petitioner’s state of mind is not 

implicated, nor able to be determined through the use of the FBME. 

3. Only testimony from the accused is qualified for the Fifth Amendment 

privilege. 

Justices Black and Douglas’ dissenting opinion in Schmerber argues that any practice 

which obtains the testimony of another person qualifies for the Fifth Amendment privilege. 

Schmerber, at 774. The majority opinion addresses this claim, stating “The Fifth Amendment only 

relates to acts on the part of the person to whom the privilege applies… the terms as we use them 

do not apply to evidence of acts noncommunicative in nature as to the person asserting the privi-

lege, even though as here, such acts are compelled to obtain the testimony of others”. Id., at 761 

n.5. The FBME does result in testimony in that the technicians who administered the test testified 

at petitioner’s trial, but petitioner cannot make the assertion that the testimony given by technicians 

who performed the FBME is protected by the Fifth Amendment under the decision in Schmerber. 

There are a select number of instances in which the testimony of another individual can 

implicate the Fifth Amendment. In Estelle, the respondent was subject to a psychiatric examination 

to determine his competency to stand trial. Estelle v. Smith, 451 U.S. 454, 455 (1981). Dr. James 

O. Grigson, the physician who performed the psychiatric examination, testified at a subsequent 

penalty proceeding, relaying his diagnosis of the respondent’s mental state based upon answers 

given during the examination. Id., 456. Despite the fact that the petitioner did not directly relay 

testimony, this Court found that the Fifth Amendment privilege was implicated due to Dr. 

Grigson’s diagnosis of the respondent being heavily reliant upon the respondent’s account of the 

crime. Id., at 457-458. Dr. Grigson’s testimony was protected by the respondent’s Fifth Amend-
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ment privilege, because the testimony given by Grigson was, in effect, restating testimony on be-

half of the respondent. No such similarity exists in the case at bar. Were Dr. Grigson’s diagnosis 

to have been based solely upon observations physical in nature, his testimony would not have 

implicated the Fifth Amendment privilege. Id., at 457. In the case at bar, the testimony given by 

the technicians who administered petitioner’s FBME did not involve the petitioner’s account of 

the crime in any manner. The technicians at petitioner’s trial only spoke to their observations of a 

physical examination. 

A. The functional brain mapping exam constitutes real and physical evidence. 

1. The FBME collects physical evidence. 

The Functional Brain Mapping Exam is an exam in which electrodes are attached to an 

individual’s scalp and temples. An individual is shown images, and brain activity is then monitored 

using an electroencephalograph. The Record, 2. The activity being measured is physical in nature; 

it is quantifiable through the use of the electroencephalograph. The manner in which electrical 

impulses were collected during petitioner’s FBME bears a striking similarity to the collection of 

blood, which is undoubtedly considered physical evidence. Schmerber, at 765. The blood drawn 

from the petitioner in Schmerber was done so by physicians, in a hospital, acting as agents of the 

state. Id., at 757. The FBME was administered by technicians, in an Imaging and Screening facil-

ity, acting as agents of the state. The Record, at 4-5. Blood tests involve the puncturing of the skin, 

and to this end the FBME is less intrusive than a blood test. Schmerber, at 762.  

There are some instances in which a physical test can yield testimonial results. Id., at 760. 

Polygraph examinations are a clear example of such a test. Id. Polygraph examinations involve a 

communicative act which is testimonial. United States v. Von Behren, 822 F.3d 1139, 1144 (10th 
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Cir. 2016). Polygraph examinations have a physical component in monitoring physical character-

istics in individuals, but the testimonial aspect of polygraph examinations is only implicated in 

regard to individuals having to answer questions. Polygraph examinations necessarily require that 

an individual be asked a question. Commonwealth v. Knoble, 42 A.3d 976, 980 (Pa. 2012). The 

act of answering a question, in any form, requires an individual formulate a response to said ques-

tion, and in turn communicate that response. The FBME is inherently different in its testimonial 

significance than a polygraph, as neither law enforcement officials nor the technicians administer-

ing the test posed a question to petitioner at any point during the examination. The Record, 5. By 

virtue of the fact that petitioner was never asked a question, it is impossible for him to have com-

municated a response.  

i. The FBME differs from non-verbal acts which are communicative. 

Petitioner’s claim that participation in the FBME constitutes a non-verbal communicative 

act misconstrues the decisions in both Schmerber and Pennsylvania. The Self-Incrimination pro-

tection is intended to “spare the accused… from having to share his thoughts or beliefs with the 

government”. Doe, at 213. The petitioner in Schmerber may have possessed the knowledge that 

he was intoxicated, but that information was relayed to police by virtue of a chemical blood anal-

ysis. In Schmerber, the petitioner’s participation except as a donor of blood had no bearing in the 

chemical analysis of his blood. Schmerber, at 765. The chemical analysis of the petitioner’s blood 

in Schmerber did not implicate a thought or belief on Schmerber’s behalf. In the case at bar, peti-

tioner’s participation except as a donor of electrical impulses had no bearing on determining his 

brain activity. Petitioner passively watched a screen while the electroencephalograph recorded his 

brain activity. The Record, 5. Petitioner may have had knowledge of his familiarity with the images 

being shown to him, but that information was relayed to police by virtue of the monitoring of 
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electrical impulses. Petitioner was not asked to share his thoughts or his beliefs in the monitoring 

of electrical impulses. 

Some non-verbal acts, such as a head nod, can be considered to be communicative. 

Schmerber, at 761 n.5. A head nod communicates an affirmative or negative answer, and in turn 

communicates a thought or belief. Participation in the FBME cannot be considered a communica-

tive act as petitioner did not engage in any action during the course of the FBME, and no action 

was required of him. This court’s decision in Schmerber cannot be intelligently applied to construe 

that watching a screen constitutes an act which communicates an individual’s thoughts or beliefs 

to the government. 

The FBME bears more similarity to a physical characteristic than it does to a nonverbal 

communicative act. The respondent in Pennsylvania elicited slurred speech while answering ques-

tions during a sobriety test. Pennsylvania, at 592. The words being spoken by the respondent were 

testimonial, but the manner in which he was speaking was considered a nontestimonial, physical 

characteristic. Id., at 592-93. The slurring of speech requires no action on the part of an individual 

under the influence of alcohol, it is unconscious and involuntary. The FBME did not require peti-

tioner to take action. Stimuli were presented to petitioner and his involuntary, unconscious, elec-

trical impulses were recorded. 

ii. The results of the FBME cannot be manipulated. 

Real and physical evidence requires objectivity. According to all scientific studies the 

FBME is highly reliable, neither party have disputed the validity of the test. The Record, 3. Re-

sponses to stimuli shown to petitioner were completely involuntary. Therefore, petitioner could 

not affect the results of the FBME through his mental faculties much in the same way that an 

individual cannot affect the results of a chemical analysis of their blood in determining alcohol 
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content. The 9th circuit court of appeals addressed the issue of plethysmograph testing, which bears 

one similarity to the examination in the case at bar; the measuring of a physical response in an 

individual in response to stimuli. United States v. Weber, 451 F.3d 552 (9th Cir. 2006). Plethys-

mograph testing’s scientific reliability and validity are not well established, and several studies 

have noted that individuals can stimulate responses via ‘faking’. Id., at 563-564. There is no indi-

cation of such a problem inherent in the FBME.  

2. The self-incrimination protection of the Fifth Amendment does not apply 

to physical evidence. 

The practice of obtaining physical evidence does not implicate the self-incrimination clause 

of the 5th amendment. “[T]he prohibition of compelling a man in a criminal court to be witness 

against himself is a prohibition of the use of physical or moral compulsion to extort communica-

tions from him, [it is] not an exclusion of his body as evidence when it may be material.” Holt v. 

United States, 218 U.S., 252-253 (1910); as cited in Schmerber, at 763. Individuals may be com-

pelled to submit to fingerprinting, photographing, provide measurements, provide voice or hand-

writing exemplars, stand in a lineup, make a particular gesture, or complete any act which elicits 

physical evidence. Schmerber, at 764. Petitioner’s claim that the results of petitioner’s FBME are 

protected by the self-incrimination clause of the Fifth Amendment is not consistent with this 

Court’s precedent set forth in Holt and Schmerber. 

Respondent concedes that the petitioner was compelled to participate in the FBME, as the 

examination was the requirement of a lawful warrant. The Record, 4. The Fifth Amendment priv-

ilege is a bar against the compulsion of communications from an individual, it is not a bar against 

the compulsion of physical evidence. Schmerber, at 763-764. It is only when an individual is com-

pelled to reveal evidence of a testimonial nature which offers incriminating information that the 

self-incrimination protection may be invoked. Id., at 761. The petitioner in Schmerber had his 
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blood drawn against his will, but the self-incrimination protection of the Fifth Amendment was 

not implicated due to the physical nature of blood. Id., at 758-759. Applying Schmerber to the case 

at bar, petitioner’s compelled participation in the FBME has no Fifth Amendment implication. 

II. THE SENTENCE DOES NOT VIOLATE PETITIONERS EIGTH AMENDMENT 
RIGHT 
Petitioner raises the claim that the sentence of 30 years of solitary confinement imposed 

upon him by the state of Olympus is a cruel and unusual sentence, therefore violating the protec-

tions of the Eighth Amendment. Petitioner fails to substantiate this claim in two ways. First, peti-

tioner cannot provide sufficient evidence to demonstrate that the conditions of confinement within 

Poseidon Penitentiary are severe. Second, the punitive measure being challenged by the petitioner 

is part of the state of Olympus’s legitimate policy action to incapacitate dangerous criminals such 

as the petitioner. 

A. The punishment assigned to petitioner is neither cruel nor unusual. 

1. The conditions of confinement at Poseidon Penitentiary are not overly se-

vere. 

The Eighth Amendment’s protections have been extended beyond claims of excessive 

force to protect inmates against cruel conditions of confinement, as was first declared in Hudson 

v. McMillian, 503 U.S. 1, 25 (1992). However, the conditions at Poseidon Penitentiary are dispar-

ate from the cruel conditions of confinement that are protected against by the Eighth Amendment. 

The facilities at Poseidon Penitentiary meet the health, hygiene, and nutrition needs of each of its 

inmates, meaning that inmates receive adequate medical attention, access to hygiene facilities, and 

are fed sufficiently nutritious diets. The Record, 8. The Petitioner is given three palatable meals a 

day, is provided with restroom facilities and sleeping accommodations, and is allotted limited out-

door recreation time once each month. Id. The facilities meet the Restrictive Housing Standards 

set by the American Correctional Association, which call for comfortable accommodations and 
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adequate health and hygiene care. Id. Inmates have some access to mail and books, and they may 

request access to mental or religious counseling provided by the prison. Id., 9. Poseidon Peniten-

tiary adequately provides for each of the petitioner’s needs, in accordance with the standards fol-

lowed by other prisons across the nation. The guidelines followed by Poseidon Penitentiary are in 

place to ensure that the prison’s inmates are healthy and adequately provided for, ensuring that the 

conditions to which each inmate is exposed do not constitute cruel conditions of confinement. 

The conditions at Poseidon Penitentiary are in stark contrast to those found to be unac-

ceptable by this Court. One such set of conditions was found in Hutto v. Finney, 437 U.S. 678 

(1978), in which Arkansas prisoners were subject to overcrowding, lack of physical protection 

from other inmates, and gross neglect of physical and mental health. In contrast to such neglect, 

Poseidon Penitentiary does not place more than one inmate into each of its solitary confinement 

cells, nor does it fail to provide preventative measures to ensure each inmate is safe from other 

prisoners and is medically and mentally attended to. The Record, 8-9. Unacceptable neglect of 

inmate health and safety is not present in any capacity within Poseidon Penitentiary’s facilities. 

Due to the presence of adequate inmate health and safety measures within the prison, petitioner 

fails to substantiate the claim that his sentence subjects him to cruel conditions of confinement. 

i. Discomfort does not constitute a violation of the Eighth Amendment 

The Eighth Amendment does not extend its protections to prevent an inmate from incurring 

discomfort. Rhodes v. Chapman, 452 U.S. 337, 349 (1981). While the punishment levied on peti-

tioner may be “restrictive and harsh, [it is] part of the penalty that criminal offenders pay for their 

offenses against society.” Id., 347. Therefore, routine discomfort that the petitioner may be subject 

to within the confines of Poseidon Penitentiary does not constitute a violation of petitioner’s Eighth 
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Amendment rights, as such discomfort is part of the penalty assigned to the petitioner for his of-

fenses. Furthermore, petitioner's claim that the psychological effects of solitary confinement con-

stitute cruel punishment fails to account for the fact that discomfort (whether physical or psycho-

logical) does not equate to cruelty. The Eighth Amendment does not guarantee that inmates will 

not incur some form of psychological discomfort or effects as a result of incarceration or segrega-

tion. U.S. v. Jackson, 22 F.3d 583 (5th Cir. 1994); as cited in Madrid v. Gomez, 889 F. Supp. 1146, 

1264, (N.D. Cal. 1995) The presence of discomfort within the solitary confinement facility at Po-

seidon Penitentiary constitutes neither cruel treatment nor cruel conditions of confinement. 

Rhodes, at 349.  

ii. The mental health aid provided to petitioner is adequate to ensure that 

his psychological needs are met. 

Petitioner alleges that the mental health care measures present within Poseidon Penitentiary 

are insufficient to protect against the development of a serious psychological ailment. However, 

Poseidon Penitentiary provides inmates access to a variety of mental health treatment measures. 

Inmates have the ability to request treatment from one of three mental health professionals who 

are on-call at any time. The Record, 9. In addition to access to council and treatment from on-call 

mental health professionals, inmates are digitally monitored for twenty-four hours, seven days a 

week by guards that have been trained in physical and mental health triage, in the event that a 

serious psychological ailment should arise. Id. These measures are put in place by Poseidon Peni-

tentiary to ensure that the mental health needs of each of its inmates are cared for. 

The petitioner has access to adequate mental healthcare, and petitioner’s case is differenti-

able from cases in which a court has recommended further mental health measures be put into 

place. One such case is Madrid, in which the Northern District Court of California recommended 

further mental health care measures be put into place within the District’s Pelican Bay Prison. 
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While the basic facilities at Poseidon Penitentiary are comparable to those found in Pelican Bay, 

the similarities between the two cases end there. The treatment which Pelican Bay inmates were 

subjected to in Madrid was neglectful and cruel, with multiple accounts of abuse and neglect on 

the part of prison guards and administrators. It was due to the cruel treatment of the Pelican Bay 

prisoners that the Northern California District Court recommended more mental health measures 

be installed into the prison. Such negligence toward inmates is absent from Poseidon Penitentiary. 

The Record, 8-9. In absence of the neglect of inmates, this Court has never recommended that 

further mental health care measures, beyond those already provided to the petitioner, are necessary. 

Because petitioner’s case is so different from any case in which additional mental health measures 

were deemed necessary, petitioner's claim that the mental health measures afforded to him are 

insufficient fails. 

2. The practice of solitary confinement is not unusual across the United 

States. 

Petitioner claims that the punishment levied upon him by the state of Olympus is unusual. 

However, punitive measures similar to those being imposed upon the petitioner are common and 

accepted across the United States and throughout its history. In addition, the specific aspects of 

the sentence being challenged by the petitioner are recurrent in a multitude of states, and are there-

fore neither uncommon nor unusual by the standards of American society.  

i. Solitary confinement is historically accepted in the United States. 

This Court found in Roper v. Simmons, 543 U.S. 551, 560, (2005), that a key factor in 

determining whether or not a practice is unusual is whether or not whether the practice is present 

in the history of the United States. Solitary confinement is a punitive practice that has been utilized 

within the United States since 1820. The Record, 7. Forty out of fifty-one states currently employ 

the practice of solitary confinement, with approximately 7% of the nation’s inmates, between 
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80,000 and 100,000, currently being held in some form of solitary confinement. Id. The practice 

of segregating an inmate from the general prison population is prevalent in the United States, not 

only at the present day but also over the last 200 years of the union's history. Id. Solitary confine-

ment is “not unusual in the constitutional sense, [because it has] been employed in various forms” 

throughout American history. Harmelin v. Michigan, 501 U.S. 957, 994-995 (1991). 

ii. The facilities at Poseidon Penitentiary reflect those of other state pris-

ons across the country. 

A practice that is widely employed and accepted within the United States cannot violate 

the concept of cruelty or unusualness. Trop v. Dulles, 356 U.S. 86, 99 (1958). The solitary facilities 

at Poseidon Penitentiary are fundamentally comparable to other facilities across the United States, 

in compliance with the American Correctional Association’s restrictive housing standards. The 

Record, 8. The state of Olympus subjects a similar portion of its prisoners to solitary confinement 

as compared to the rest of the nation. Id., 7. The time petitioner will spend serving his sentence at 

Poseidon Penitentiary is scarcely different from the experiences of other segregated housing pris-

oners in any of the nation’s other 50 states. Because the conditions of confinement at Poseidon 

Penitentiary are highly comparable to those accepted and employed across the country, the condi-

tions do not constitute an unusual punishment. 

 In addition to the commonplace nature of the solitary confinement conditions at Poseidon 

Penitentiary, the specific details of the petitioner’s sentence are recurrent in other states. The peti-

tioner alleges that the thirty-year length of his sentence is unusual. Petitioner’s claim fails to 

acknowledge that in twenty other states, an inmate may be kept in segregated housing indefinitely, 

without a set release date. Id., 6. The presence of such solitary confinement sentencing structures 

in other states negates the claim that a solitary sentence of thirty years is unusual by the standards 

of the United States.  
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Lastly, the petitioner raises the claim that Olympus’ practice of sentencing an inmate to 

solitary confinement before he or she is placed within a state’s prison system is unusual. However, 

while such a sentencing structure is not used in the exact same fashion as the state of Olympus, 

there are fifteen other states that choose to place an inmate in segregated housing before he or she 

enters the prison system. Id., 7. These fifteen states automatically sentence gang members to seg-

regated housing due to the risk that these inmates will pose a threat to the rest of the general pop-

ulation of the prison. These states have elected to incapacitate gang affiliated inmates from poten-

tially causing harm to the general population of the prison. While the petitioner is not known to 

have gang affiliations, the sentencing action of each of these states is comparable inasmuch as each 

state, including Olympus, chooses to place an inmate into solitary confinement before her or she 

enters the prison system. Each state does this for the purpose of separating that prisoner from the 

rest of the prison because they have determined that the prisoner may pose a threat to the prison’s 

general population. Since such a sentencing structure is present in fifteen other states, the trial 

court’s authority to sentence an inmate directly to solitary confinement is not unusual, and peti-

tioner’s claim fails. 

B. Solitary confinement serves a legitimate government interest. 

The decision to levy a sentence of thirty years of solitary confinement on the petitioner is 

part of a sentencing structure designated by the state of Olympus to incapacitate prisoners proven 

to be dangerous or violent. Particularly, these prisoners are those suspected of torturing their vic-

tims. Id., 6. Petitioner’s sentence is in accordance with a larger policy choice on the part of the 

state to isolate prisoners who have committed crimes similar to those committed by the petitioner 

Id. The state of Olympus chooses to allow trial courts to sentence prisoners such as the petitioner 

directly to solitary confinement Id. This is in order to incapacitate such violent prisoners from 
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posing a threat to the general population of the prison and the state as a whole. This Court has 

found that states such as Olympus may employ “deliberate policy choices to isolate dangerous 

individuals from society and protect public safety.” Ewing v. California, 538 U.S. 11, 24 (2003). 

The sentence being challenged by the petitioner is a deliberate policy choice that the state of Olym-

pus has the authority to pursue. 

1. Petitioner was found guilty of a violent crime and is therefore potentially 

dangerous in the eyes of Olympus. 

The petitioner was found guilty of brutally murdering Ms. Andrea Somerville, and he was 

found to have tortured her. The Record, 6. The violent nature of the petitioner's crimes aligns with 

those that Olympus seeks to incapacitate by allotting trial judges the authority to sentence an in-

mate directly to solitary confinement. The Olympus trial court judge determined that thirty years 

of solitary confinement was an appropriate sentence for the petitioner’s crimes under Olympus 

law. The sentencing structure in place allows for trial judges within Olympus to target and inca-

pacitate violent criminals such as the petitioner from causing further harm. 

2. Segregated housing incapacitates the petitioner from causing further harm 

within the population of Olympus. 

Due to the violent nature of the petitioner’s crimes, the state of Olympus has elected to 

separate him from the population of Olympus, effectively incapacitating the petitioner from com-

mitting further violent crimes in Olympus society. The incapacitation of such dangerous criminals 

is part of the state’s legitimate interest in separating such dangers from society. Ewing, at 24. This 

Court has given great deference to the individual sentencing structures each state employs in order 

to pursue the safety of its general population. Therefore the sentencing structure chosen by the 

state of Olympus should stand. Id. 
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3. Segregated housing incapacitates the petitioner from posing a threat to the 

general population of Poseidon Penitentiary. 

 Segregated housing is a powerful tool to maintain order, safety, and security within the 

nation's prisons. Indeed, such supermax facilities as Poseidon Penitentiary are designed specifi-

cally to “house dangerous inmates long-term with minimal interactions with other persons”. The 

Record, 11. Each prison is fundamentally tasked with “keeping dangerous men in safe custody,” 

and solitary confinement is integral to the prison system’s task of keeping a prison’s inmates and 

staff safe. Madrid, at 1160. This Court held that such institutions have deference in determining 

how to maintain internal order within a prison. Ewing, at 24. The practice of solitary confinement 

successfully segregates inmates who may pose a threat to other inmates within the general popu-

lation of the prison. Bell v. Wolfish, 441 U.S. 520, 547 (1979); as cited in Hudson, at 6. Thus, the 

practice of solitary confinement is a purposeful tool employed by the state to maintain safety and 

order within Poseidon Penitentiary. This tool is in pursuance of the due diligence that the prison 

must undergo to ensure its staff and inmates remain unharmed. Because this practice is a purpose-

ful tool employed by Olympus to maintain internal order, it should be given deference under the 

precedents set forth by this Court. 

CONCLUSION 

 The Functional Brain Mapping Exam does not facially violate the self-incrimination clause 

of the Fifth Amendment. Petitioner fails to prove the testimonial prong of the tripartite analysis in 

Fisher. The electrical impulses measured by the electroencephalograph do not, on their own ac-

cord, relate a factual assertion. The only factual assertion related as a consequence of the FBME 

is done so by the technicians administering the test. Only communications from the accused qualify 

for the Fifth Amendment privilege. The exception to this rule, as seen in Estelle, only applies when 
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there is a communication in which reliance is placed upon the accused’s testimony. No such reli-

ance exists in the case at bar. The results of petitioner’s FBME have no hint of reliance upon 

petitioner’s consciousness of the facts and operations of his mind. Petitioner was not coerced into 

sharing his thoughts or beliefs with the government. The FBME is a physical test, yielding no 

testimonial communication, to which the Fifth Amendment protections do not apply.  

The sentence assigned to the petitioner does not violate his eighth amendment rights. Peti-

tioner’s claim that his punishment is cruel fails. The conditions of confinement levied upon the 

petitioner are designed to accommodate his basic needs, and he is provided with preventative men-

tal care in the event that a psychological ailment should arise while he is serving his sentence. 

Petitioner’s sentence is not unusual, because the conditions and specific sentencing structures 

found in Olympus are present across the other 50 states. Petitioner’s claim that Olympus should 

not be allowed to sentence inmates directly into solitary confinement from trial fails, because al-

lowing trial judges such sentencing power is part of a legitimate policy choice on the part of the 

state to incapacitate dangerous criminals. 

 For these reasons, we respectfully ask this Court to affirm the ruling of the State Supreme 

Court of Olympus 

 

Respectfully Submitted, 

Counsel for Respondent 


